
Before the 
FEDERAL COMMUNLCATIONS COMMlSSlON 

Washington, D.C. 20554 

111 the Mattcr of 1 
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Amendmcnt of Section 73 2U?(b), 1 MB Docket No. 03-238 
r M  T L I ~ I C  of.411otnlents, 1 RM-10820 
For FM Broadcast Stations 1 

(Lancastcr and Pickerington, Ohio) RECEIVED 

JAN 3 0 2004 To Secretary, to forward to: 

Assistant Chicf (Allocations). Audio Division 

REPLY COMMENTS 

North American Broadcasting Co., Iiic (“North American”), the licensee of 

LVECE(FM), M’cstcr\illc, Ohio (Facility ID No. 60099) by its attorneys, hereby respectfully 

subniits thcse reply comincnts i n  connection with the N o m e  oJProposed Rule Mrrkuzg, 

DA 03-238.  released Nokenlber 17, 2003, in  the above-captioned docket (the “NPRM’) 

Thc NPRM proposes the reallotment of Channel 278A from Lancaster, Ohio, to 

Pickcrington, Ohio, to serve as Pickerington’s first local transmlssion service, and proposes to 

modill the license issucd to Franklin Communications, Inc. (“Franklin”) for Station WJZA(FM) 

to specify operation a t  Pickerington instead of Lancaster. Franklln filed Comments i n  support of 

the N P K M  on the comment deadline of January 15, 2004. 

North American filed on January 8, 2004, an application on FCC Form 301 for a 

coiIstruclioii pcrmit for a minor change i n  the licensed facilities of WECE(FM), FCC File No. 

BPH-200401 OXALM ( h e  “WECE PermIt Application”). The WEGE Permlt Application was 

~cceplcd by thc Coiii i i i ission on Jiiiitiary 12, 2004 As noted in the WEGE Permit Application, 



the proposed WEGE racility does not meet the minimum spacing requirements of Section 73 207 

o f t h e  Comiiiission’s Rules to thc allotinent coordinates specified in the NPRM for the proposed 

Pickerington allotiiienl. See WEGE Permit Application at Exhibit 24 -Statement A The 

W E G E  Pcriiiit Application notes that it  rvoulrl be fully spaced to the Pickerington allotment if the 

allotnieiit cooi-diiiates were changed to 39”55’42” N, 82”38’42” W (the “Alternate Reference 

Coordinates”) See I ( /  1/ A s  set forth in  the Engineering Statement attached hereto, astation 

uperati i ig oii Channcl 27SA from the Alternate Reference Coordinates would place the requisite 

70 d B u  coiitour over tlie entire conitnuiiity of Pickerington and would comply with the 

Commission’s iniiiimutn spacing requircmeiits 21 

Coininission procedures provide that a permit application filed on or before the 

co i i i i i i e i i~  ~lcadlinc in a proposed rule inakiiig proceeding automatically will be treated as a 

counterproposal in  such proceeding 2! Consequently, the WEGE Permit Application, which was 

- 1: The WEGE Pcmi t  Application also notes that while it is not fully spaced to the Class C 
license of WPAY-FM, Portsinoutli, Ohio, it I S  rully spaced to the granted construction permit for 
WPAY-FM, as wcl l  as to WPAY-FM as reclassified to Class CO (WPAY-FM IS the subject o f a  
reclassiticatioii proceeding), ant1 I-cqtiested, to the exleiit necessary, waivers of Sections 
73 207(b) and 73 35 I 7  of the Comniissioii’s Rules. 

- 2/ The attached Engincering Sratcinent also includes a gain and loss study which establishes 
that, froin tlie Alternate Refercnce Coord~nates, there would be a net gain in 60 dBu service over 
that currently provided by Station WJZA(FM) of 82,972 persons and a slight loss of 11 square 
kilometers. Both the gain and loss areas from the Alternate Reference Coordinates are well- 
scl-ved ( that  is, receive ii  minimum of tive aural services). 

~ 3 
Trihle uj.lllurinrills, 7 FCC Rcd 491 7 ( I  992) (“Conflicts”), recon. grtinted in part und denied 111 

,7(1r:, e FCC Rcd 4743 (1  993) (“ConJlicrs RECOII Order”); see. e g , Oklahoma, and Gclinesville, 
TL‘X~IS,  18 FCC Rcd 7076 (Ass’t Chief, Audio Div. 2003) (permit application that  is mutually 
exclusi\.e wilh allotment proposal and which was filed after petition for rule making but prior to 
thc close o f  the i i i i l ia l  comment period is considered a timely counterproposal i n  the allotment 
pi-oceed i ng) 

See C‘oi~fl~cr> Uelivceii , ~ p p I r c ~ i / ~ o t ~ ~  t o i d  PelrtronsJor Rule Mcikrng IO Atnend the FM 



filcd herore thc comment deadline in this proceeding, and which conflicts with the allotment 

coordinates set forth in  rhc NPRIZI, must he considered as a counterproposal in this docket 

Nevertheless, the Coinmission need not select one or the other of these proposals, 

as both m a y  be accomniodatcd Ovcr a decade ago, thc Coinmission established that, in cases in 

n’hicli ii proposed allotment coiiflicrs ~ i t h  a construction permit application, the Commission 

\vi11 do whatebcr i t  can to grant both requests. 41 Under the policy expresslyadopted i n  the 

(‘0/7flrc/a proceeding, the Commission “wi l l  attempt prior to dismissing B rule making petition to 

I-esol~e any coiillicl between thar petition and a previously cut-off FM application by imposing a 

site i-cstriction on tlic rulemaking petition The staff will also attempt to resolve conflicts 

hetwecii a rulcniaking pctitioii and a later-filed FM application by imposing a site restriction on 

die pioposal i n  the petition, or by allotting a n  alternate channel for that proposed in the petition, 

wlieiicver I I  is possiblc to do so without prcjtidice to a timely filed FM application or ruleinaking 

pelition ” j i  The Cominission repcatedly has piit the Coiljlrcts policy into practice by speciryng 

alternative allotment refcrerice coordinates fi-om which adequate community coverage IS 

provlded i i i  order to pernut the grant ofbolh the allotment proposal and the permit application. 41 

4) 

- 51 

4i 
I.Vesrrl,JJt., Colortitlo, DA 01-1081 at 119 (Chief, Allocations Branch, re1 Apr. 27, 2001) 
(spccifyiiig site restriction for allotment “to avoid a short-spacing to . . . the pending application 
ot Stanoil KRNY”), Wcrrtwiroii, (;eorgici, 6 FCC Rcd 5174 at11 3 (Ass’t Chief, Allocations 
Briiiich 1991) (“Therefore, we believe that the allotment ofchannel 22663 to Warrenton at the 
Jltemilte coordinates, with il si tc restriction oC 18.4 kilometers (1  1.5 miles) west of the city, 1s 

wat-ranted Thc site reslrictioii wi l l  avoid a shon-spacing to the application for Station 
W EAS(FM), Chanilel 226C1, Savannah, Georgia.”); Sdrville, Virginitr crndJeffersoti. North 
C‘ri/.oh/in, I0 FCC Rcd 7578 (Chief, Allocalions Branch 1995) (“Subsequently, the 
Cornmissioii’s staff‘ found ai1 alternate site to accommodate petitioner’s proposal wliile protecting 
the coordinates specified i n  Murray’s constrtiction permit. This change is consistent with 

Sec Coiijlrcrs i i i i r l  Coilfl/crs Recoil Oidei., supru note 3 .  

See I ’oirf lrc/s Recoil Order (11 ) I  I 2  

See e g , MeCook, Al l imce,  /i?iperiiil, Nehrcrskn untl Limon. Pnrker, Aspen, Avon, untl 



In this proceeding, provided the Alternate Reference Coordinates are specified for 

the Pickerington allotinent, both that allotinent and the WEGE Permit Application can be 

accoininodated Conscqiienily, i f  the Commission deems the NPRMproposal to serve the public 

iiitcresl, accoi-ding to its ( h / i j l m s  policy, i t  niust specify a site restriction on the Pickerington 

i i l lotment to protcct the WECE Pemi i t  Application 

As set forth in  the attached Eiigineering Statement, the proposed reallotment of 

C‘liaiincl 278A to Pickerington at the Allernate Reference Coordinates would result in a net 

iiicrcase in sen  ice by Station WJZA of 82,972 persons, and assuming cvguemfo that the 

pctitioiier sat is l ies ~ h c  Commission’s criteria establishing that Pickerington is deserving of an 

.iIlotiiient, would provide a f irst local traiismission service for Pickerington. To the extent that a 

Channel 278A operation from the Alternate Rcference Coordinates would result in a lesser 

population gain Ihan from the reference coordinates suggested by the petitioner, that difference is 

more than otitweighed by the iict increase i n  population served (530,223 persons) that would 

result froiii Iht. grant and inipleinentation of the WEGE Permit Application. I/ Hence, the public 

interes~ would best be served by the accoinniodation of both proposals 

~ 

Coniinissioii new policy to attenipi, wlicre possible, to eliminate conflicts between coordinates 
spccified by parties We do not believe that this is unduly burdensome to petitioner since i t  has 
proposed a chaiigc oftransinitter silc in its rulemaking petition ”). 

- 1 8  

Applica~ioii wil l  Itirther serve the public interest by alleviating a long standing Section 
73 2 I3(c) (  I )  grandfatlicred short-spacing with respect to WCKY-FM, Ch 278B at Tiffin, Ohio. 

7 In addition, as noted i n  the Engineering Statement, implementation of the WEGE Permit 

4 



For the foregoing reasons, Lf the Commission concludes that its should adopt the 

proposal to reallot Channel 278A from Lancaster to Pickerington, Ohio, such reallotment should 

be based on [he  Alternate Reference Coordinates and include the appropriate site restriction, so 

tha t  the WECE Peiimit Applic'itioii i iml the proposed Pickerington reallotment may both proceed 

Respectfully subnii(ted, 

NORTH AMERICAN BROADCASTING 
CO.. INC. 

Jaiiuai-y 30, 2004 

HOGAN & HARTSON L L P. 
555 Thwteenth Street, N.W. 
Washington, DC 20004-1 109 
(202) 637-6845 

Its Attorneys 

5 



ENGINEERING STATEMENT 



Engineering Statement 
111 \uppon (lt 

Reply Comments 
Iprsp.irrd tor 

North American Broadcasting Co., Inc. 

l 'h i \  \tiitcineiit ha, been prepared on behlrlf ot Norrh Ainrrrcm Broufcastzirg Co., fnc 

("Norrk  A i i i ~ ~ i - i c r u r " )  licci~hee of radio si;it~on WEGE (Ch 280A, Westerville, Ohio, Facility 

Id 00099) in  \tippoi t ot Keply Coinir~enls ti led i n  the Notice of Proposed Rulemaklng ("NPRM') '  

p~occcding li)r Ch 278A allotincnt ill Pickeringron, Ohio To  [heextent that theCommission adopts 

the cillotiiicnt olCh 278A 31 Pickei ington. Norrh Amri-ccrm notes that such allotinent should be baaed 

on the altzrndtc rcference coordinate\ noted in the Application for Construction Permit ( f i le  number 

BPW20010 IOXALM) for W E C E  

The aluchetl Figure 1 denionstr;ites thiit ii innxiinum Claas A facil i ty located at the alternate 

i r le iencc cooi-dii i~~tes wi l l  provide a 70 d B p  contour (assuming uniform terrain) that completely 

encoinpa\ses the coinmunity ot Pickerington, Ohio, thus coinplying with Section 73 315(a) of the 

Rulcs The lollowing allocdtioii w i d y  \how\ that the alternate reference coordinates (39"55'42" N, 

82"38'42" W )  ai'e fully bpaced to all pertinent lacilities, including the WEGE pending application. 

REFERENCE DISPLAY DATES 
39 55 42 N CLASS = A DATA 01-30-04 
82 38 42 W Current Spacings SEARCH 01-30-04 
~. .~ Channel 278 ~ 103.5 MH2 . . . . . . . . . . ~ ~ ~ ~ ~ ~ ~ ~ ~ _ ~ . . ~ ~  

C a i l  

RDEL 
WJZA 
WEGE A 
WOGH 
WOGH . C 
WSMZ 
WGKR 
ALL0 
WEGE C 
WEGE 
WCKYFM 
WDHT 
WPAYFM 
wcvz 

Channel 

DEL 278A 
~ ~ ~ . .  .....- ~~ 

LIC 278A 
APP 280A 
LIC 278B 
C P  278B 
L I C  276A 
LIC 278B 
VAC 279A 
CP 280A 
LIC 280A 
LIC 2798 
LIC 275B 
LIC 281C 
LIC 224B1 

Location 

Lancaster 
Lancaster 
Westerville 
Burgettstown 
Burgettstown 
Johnstown 
Hamilton 
McConnelsville 
Westerville 
Westerville 
Tiffin 
Springfield 
Portsmouth 
South Z a n e s n l l e  

..... 

OH 
OH 
OH 
PA 
PA 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 

Dist 

7 11 
7 11 

31 47 
178 55 
178 56 
33 39 
180 48 
75 30 
34.93 
34.93 
143 14 
104 62 
137.38 
54 70 

A z i  FCC 

175.6 115.0 
175.6 115.0 
305 0 31 0 
74 4 178 0 
74.4 178 0 

358.0 31.0 
243 9 178.0 
114 4 72 0 
317 4 31 0 
317.4 31 0 
339.5 113 0 
271.9 69.0 
1 9 3 . 0  9 5 . 0  
115 6 12 0 

Margin 

-107 89 
-107 8 9  

0.47 
0 55 
0 56 
2 39 
2.48 
3.30 
3.93 
3 93 

30 74 
35 6 2  

4 2 . 3 8  
42 70 

Catell, h l c r i z  & Davis, lnc. 



Engineering Statement 
(P.1:e 2 ot 3) 

The Iiceiiwl WJZA facility covers 480,073 persons with a 60 dBp coverage contourover an 

~i -ea  ot 2.527 bc'] L m .  A iiiiixiniuin Class A tacility located at the alternate referencecoordinates will 

prt)vide hcr\iCe to 563,045 persun (dssuming uniform terrain) over an area of 2.516 sq. km. This 

include\ I2 I ,5 I O  additioiial pcrsonc who do n o t  currently receive service from WJZA while 38,538 

p r i m ~ a  wotild lohe [heir current 60 d B p  coveiagc of WJZA This is a net increase of some 82,972 

p e r ~ i i r  and u n l y  Li slighl decrc;i\e in coverage iireu ( I  I sq. kni) Those persons piedicted to lose the 

covc i '~ge lroiii WJZA will continue hi  be served by 5 or inore audio services. When compared to the 

N P R M ,  the covei'2ge froin the alkrnate rcterence coordinates results i n  coverage of 197,165 less 

peoplc t h a n  (he l'acility proposed in the NPKM. Since the calculated coverage for both the NPRM 

lac i l i ty  the alternate tacility are circles of28  3 kin radius, there is no net difference i n  the area 

covered by [hew two tacilities. 

B y  compal-isoii. [he ieceiit ly filed application for WEGE results in  a substantial increase in 

the populiilioii w i e d .  The presently licensed facility of WEGE covers 687,395 persons with its 

60 dBp conlour over an area ot I .943 sq kin. The 60 dBp contour of the facility proposed in 

BPIi-20U40108ALM will encuinpiijb 1,217,618 persons over iiii areaof2,476sq. km. An additional 

54937 I persoiih will receive covcrage froin WEGE a b  a result of this proposal while only 19,648 

persons 21-e piedic~ed to lose theii. present WEGE hervice This is a net increase of530,223 persons 

cokered hy [lie proposzd WEGE t a c i l i l y  or a 77% increase in population and a 27% increase in 

60 dBp con[uiir coveiage aizil over the licensed WEGE facility. 

Further, the proposed WECE tucility 3150 alleviates a long standing, Section 73 213(c)(l) 

grmdtathcrccl short-sp~cing w i ~ h  rehpect LU WCKY-FM, Ch 2788 a t  Tiffln, Ohio. The proposed 

WECE Ioc3Liun 15 l u l ly  spaced L U  WCKY-FM under Section 73.207(b), resulting in the ablli[y of 

WEGE 10 inci-ea% I L S  e f fec~ ive  mdimed power ("ERP") toward WCKY-FM from a grandfathered 

3 klloWatt equiviilent ERP LO the full 6 kilowatt ERP allowed under the Rules. 

Ab tlrmonsrrated herein both the improved WEGE facility and a new allotment at  

I'ickei-ingion, Ohio can coexist While the alternate reference coordinates represent a theoretical 

i.cductioii i i i  I'opulatioiicoinl,aied to  [he NPRM facility, allowing both facilities tocoexist will result 

Cavcll, hlcrtz & Dsvic, Inc. 



Engineering Statement 
(Page 3 of 3) 

by the proposed WEGE facility. Acceptance of these alternate reference coordinates for Ch 278Aat 

Pickenngton, Ohio IS  clearly in the publlc interest since both WEGE and WJZA would provlde an 

increased service over their presently licensed facilities 

Michael D Rhodes, P.E. 
January 30, 2004 

Cavell, Mertz & Davis, Tnc. 
7839 Ashtun Abenue 
Manassas, Virginia 20109 
(703) 392-9090 

Cavell, Mertz & Davis. Inc. 





Certificate of Service 

I ,  Heidi Foglenian, hereby ccrtify that on this 30"' day ofJanuary, 2004, a copy of 

the foregoing Reply Coinincnts h a s  sent by first-class iiiail, postage prepaid, to 

Joliii A Karousos, Assis~aiit Chier'  
14 lid io Di v is ioii 
Media Bureau 
Federal Coiiuniinications Commission 
445 ~ 12'" Strcet, S.W. 

Washiiigloii, D C 20554 

Gary S Smithwick, Esq. 
Sinithwick & Belendiuk, P.C. 
5028 Wisconsin Avenue, NW, Suite 301 
Washington, DC 20016 

Attorneys for Franklin Communications, Inc 
Roo111 3-A2GG 

Vicroria McCauley* 
Audio Divis~oii 
Mcdia Bureau 
Federal Coinintiiiicalions Comiiiission 
445 ~ I 2"' Strcet, s W. 
Room ?-A232 
\vaslllngon, DC 20554 

Heidi-Fogleman u 

*By Hand Delivery 


